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P, areal estate investor, purchased 29.3 acres of
uni nproved land in a historical overlay district, 15.04
acres of which were |l ocated within a designated
fl oodpl ain. Property devel opnent was subject to county
regul ations that were nore stringent for property
within a historical overlay district. Anong the
regul ati ons were zoning and rezoning requirenents, as
well as limtations on devel opnent of designated
fl oodplain areas. Thirty lots were perm ssible under
current zoning. County approval would be required for
denser zoning usage. P, claimng that he was entitled
to develop up to 62 residences on snaller |lots,
executed a deed to Fairfax County purporting to limt
devel opnent of the property to 30 residences. On their
1999 Federal income tax return, Ps clained a
contribution deduction for a qualified conservation
easenent under sec. 170(h)(1), I.R C
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1. Held: P did not nmake a contribution of a
qual i fied conservati on easenent under sec. 170(h) (1),
| . R C., because the attenpted grant did not satisfy the
conservation purposes required under sec. 170(h)(4) (A,
|. R C.  Specifically, the deed did not preserve open
space or a historically inportant |and area or
certified historical structure.

2. Held, further, Ps are liable for a 20-percent
penalty for negligence under sec. 6662, |I.R C

J. Carlton Howard, Jr., for petitioners.

Linda R Averbeck and John M Altman, for respondent.

GERBER, Chi ef Judge: Respondent determ ned a $178, 168

i ncone tax deficiency and a $56,537 accuracy-rel ated penalty
under section 6662' for petitioners’ 1999 taxable year. After

concessions,? the issues remaining for our consideration are:

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

2 The parties settled the portion of respondent’s incone
adj ustnents or penalties relating to the determ nation of an
increase in the net gain fromFAC Co., L.C., and a decrease in a
home nortgage interest deduction. The parties agree that the
$62, 045 hone nortgage interest deduction that petitioners
cl ai med, and whi ch respondent determ ned was $38, 670, shoul d be
$56,872. The parties also agree that the portion of a $892,578
gain that petitioners reported on their return from FAC Co.,
L.C., an entity in which petitioners have a 60-percent interest,
and whi ch respondent determ ned was $1, 215, 027, shoul d be
$1,081,578. Finally, respondent concedes the portion of the
penalties attributable to the honme nortgage interest deduction
and the net gain fromFAC Co., L.C
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(1) Whether petitioners made a contribution of a qualified
conservation easenent under section 170(h)(1); (2) if qualified,
we nust decide the value of the easenent; and (3) in the absence
of a qualified contribution or, alternatively if the easenent’s
val ue was substantially overstated, whether petitioners are
liable for the accuracy-related penalty under section 6662.

FI NDI NGS OF FACT®

General Backgr ound

At the tinme their petition was filed, petitioners resided in
Al exandria, Virginia. Petitioner* is an attorney whose practice
is concentrated on real estate transactions in the vicinity of
Al exandria, Virginia. Part of petitioner’s business activity was
t he conduct of real estate closings through a title insurance
conpany he owned. Petitioner was also an investor in real
property. At all relevant tines, he was a 60-percent nenber and
general manager of FAC Co., L.C. (FAC), alimted liability
conpany forned for the purpose of acquiring, rezoning, and
devel opi ng real property. During 1997 and 1998, petitioner,
i ndi vidually or through FAC, enbarked on a plan to acquire

several contiguous parcels of land |located in Wodl awn Hei ghts,

3The parties’ stipulation of fact is incorporated herein by
this reference.

“Petitioners are husband and wife and they filed a joint
return for the year in issue. References to petitioner alone are
to petitioner James D. Turner.
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Fairfax County, Virginia. The uninproved realty was situated in
a historical district in the general area of Munt Vernon, the
home of President George Washi ngton, and adj acent to President
Washington’s Gist MIl (Gist MII).

Acqui sition of the Land for Devel opnent

Through several transactions, a 29.3-acre parcel was
congl onerated by petitioner and/or FAC. One transaction involved
the Future Farmers of America (FFA), which owned five lots within
this historical district. One of these |ots approximated 5.9
acres and was the situs of the FFA's office building. Although
the 5.9 acres was zoned for residential (classified as R-2), FFA
had a special use exception for its comercial office building.
But for the special use, the property was zoned residential. |If
FFA sold the land and buil ding, the special use would not
automatically pass to the new owner. The remaining four |ots
acquired by petitioner were adjacent to the Gist MII.

During his negotiations for the purchase of the FFA
property, petitioner’s witten offer included his belief that the
hi ghest and best use for the property was for either “comrerci al
or a conbi ned commerci al and residential (town hones)”.

Petitioner expressed the further belief that the highest and best
use woul d require rezoning for increased density, but that “the
realities of local politics wll not allow the highest and best

use.” The devel oper of the acquired property would face several
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obstacl es to devel opnent, including conpliance with Fairfax
County’s ordi nances and regul ati ons concerni ng such | and
devel opnent .

On Decenber 12, 1997, and March 27, 1998, FAC acquired the
lots fromFFA for $2 mllion. On August 7 and 10, 1998,
petitioner, through another entity, purchased, fromsellers other
than FFA, three additional lots in the Wodl awn Hei ghts
hi storical overlay district for $550,000 and then contri buted
themto FAC On August 15, 1999, FAC sold the 5.9-acre parcel,
including the FFA building, for $1.6 million. Prior to that
sale, Fairfax County Supervisor Gerald Hyland (Hyl and) assisted
in the rezoning of the 5.9-acre site to a C2 classification that
woul d permt continued the use of the comercial building on that
property. As of the date of the trial in this case, petitioner
continued to own one of the acquired uninproved parcels (lot 10),
and the renmining parcel s® that were conglonerated into a 29. 3-
acre parcel for devel opnent that becane known as the Gist MII
Wbods subdivision (Gist MII| property). Slightly nore than half
of the property (15.04 acres) is situated in a designated 100-

year floodplain and not available for residential devel opnent.

The Grist M1l Wods subdivision therefore consisted of
parcels 15, 16, 17, 18 (exclusive of the 5.9 acres of parcel 18
that included the FFA building), 25, 26, and 27.
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The 29.3-acre Gist MII| property was once owned by
Presi dent Washington and is |ocated within the Wodl awn Hei ghts
hi storical overlay district. H storical overlay districts are
subjected to special requirenents by the County. President
Washi ngton, beginning in 1771, operated the Gist MII| for the
pur pose of grinding flour and cornneal for use at his Munt
Vernon residence and also for sale along the east coast of the
United States, Portugal, and the West Indies. Also |located in
close proximty to the site was the Wodl awmn Pl antation that was
built in 1805 on | and al so owmed by President Washington. The
Gist MII, Wodlawn Plantation, and the Future Farners of
Anmerica (FFA) realty were all located relatively near to Munt
Vernon, President Washington’s 500-acre residential estate. At
the time of trial, Mount Vernon was owned and nai ntai ned by the
Mount Vernon Ladi es’ Association (MVLA), a private nonprofit
organi zation. Slightly nore than half of the Gist MII property
(15.04 acres) is situated within a designated 100-year
floodplain. At all relevant tinmes, the Gist MII property was
zoned R-2 (for residential use).

Devel opnent of the Project

The first prerequisite to the proposed devel opnent was the
need to conformto the general guidelines of Fairfax County. The
governance of Fairfax County is vested in its Board of

Supervisors (the Board), which, inter alia, establishes county
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government policy, passes resolutions and ordi nances, and
approves |l and use plans. The Board consists of a chairman and
ni ne additional nenbers called supervisors elected by the
citizens of nine Fairfax County districts. At all relevant
times, Hyland was the supervisor who had been el ected by the
citizens of the Mount Vernon District. As of the tinme of trial,
Hyl and had served as a supervisor for 18 years.

The Gist MII| property was |located in Fairfax County which
had a conprehensive zoning plan defining the permtted uses for
county property. Two pertinent Fairfax County residential zoning
pl ans are R-2 zoning and pl anned devel opnent housi ng ( PDH)
zoning. Under an R-2 zoning an owner would “by-right” be
permtted to build two single-famly dwelling units per acre.
The term “by-right” denotes the property uses available to an
owner w thout requesting a new zoni ng designation. Geater
residential per acre density is permtted under a PDH zoning
classification if certain requirenents are net, such as the
preservation of open space. An owner of property zoned R-2 who
W shes to build three units per acre would have to ensure that
t he conprehensive plan permtted it and then apply to the Board
for a rezoning to a PDH or R-3 classification.

During the congl oneration and devel opnent of the 29.3-acre
parcel, petitioner and others nmade the representation that 60

dwel I'i ngs or residences could have been built. In reality, only
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approximately 30 could be built under the existing county zoning
for the property. It was petitioner’s plan to grant a
conservation easenent to the County that would |imt the nunber
of building lots to 30. The clainmed conservation easenent and
t he underlying supporting apprai sal were based on the assunption
that 60 dwellings could be built and the potential for 30 was
bei ng given up by the easenment. Utimately, the 29.3 acres were
sold without application for or change in the zoning. At the
time of the clainmed conservation easenent, there was only the
possibility that the nunber of buildings or dwellings could have
been increased from30 to a | arger nunber.

The rezoning process can be tinme consum ng, costly, and
i nvol ves conpliance with nunmerous regul ations. For exanple, even
with Hyland s assistance, it took 5 nonths to obtain a G2 zoning
classification for the FFA property and building. 1In sone
i nstances there may be a need to enpl oy experts such as engineers
and surveyors. The rezoning process is initiated by the filing
of an application and nmay involve a public hearing before the
pl anni ng conm ssi on and/or the Board. The Board considers the
rezoni ng request and nmakes its decision based upon the planning
conmi ssi on recomendations, staff reports, and public testinony
at hearings. The cost to pursue a rezoning application in
Fairfax County during the late 1990s coul d have been as nuch as

$20, 000- $30, 000.
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In their review of a rezoning request, the Board considers
whether: (1) The environnmental sensitivity of the property and
the surrounding area woul d be adversely affected by an increased
nunmber of dwelling units per acre; (2) the variation would be
consistent with the current use of the nei ghborhood and
surroundi ng properties; (3) the stormwater runoff can be
effectively managed; and (4) the neighbors’ reaction would be
favorable. Organizations or citizen groups concerned about a
particul ar zoning change nmay attenpt to stop or slow the rezoning
process. An applicant may be forced to negotiate differences
with adverse interests before proceeding with the application
pr ocess.

In addition, Fairfax County may seek sone public benefit in
the rezoning process. GQCccasionally, the rezoning request is
coupled with a proffer. A “proffer” is a formof conpensation to
the county for increased needs such as transportation or public
i nprovenent that are necessitated by the rezoning.

The Fairfax County O fice of Public Wrks nmust also review
devel opnent and construction plans to ensure that they neet
ordi nance requirenments and public facilities guidelines. One of
the concerns of the Ofice of Public Wirks is to ensure that the
desi gn of devel opnents provides for proper drainage of storm
wat er and certain other safety-related factors. Under certain

ci rcunst ances, detention ponds are required to ensure a
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devel opment does not encroach on or overburden designated
fl oodpl ain areas. A developer’s obligation to conply with the
requi renents of the Ofice of Public Wrks is called best
managenent practice requirenents (BMP requirenents).

Because the Gist MII| property was |ocated within a
“historical overlay district”, it was subject to nore stringent
regul ations than otherw se required by the basic zoning
regul ations. The Board has established 13 such historical
overlay districts within Fairfax County. Fairfax County seeks to
conserve and inprove these historical districts. Were new
structures are being devel oped within those districts, the county
attenpts to ensure they conport with the district’s historica
character. To assist in the admnistration of these regul ations,
the county created an Architectural Review Board (the ARB)
consisting of residents wth expertise and interest in the
preservation of historical sites. Applications for rezoning and
speci al exceptions or permts wthin historical overlay districts
nmust be submtted for the ARB's review. The ARB, in turn,
provides its recommendations to Fairfax County agencies for
further consideration and review.

At all relevant tinmes, the Gist MII property was zoned R-2
and was limted to a maxi num devel opnent of 30 residences. O
the 29.3 acres, 15.04 acres were in a floodplain and could not be

devel oped. Accordingly, under an R-2 zoning (two hones per
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acre), the Gist MII property would have been [imted to 30 hone
lots. Additional residential units and/or |lots could have been
devel oped under a PDH 3 zoning. Although PDH-3 zoni ng was
permtted under the conprehensive plan, it would have required
rezoni ng approval. A change to PDH 3 zoning woul d have required
t he approval of the planning comm ssion, the Mount Vernon
Council, the Planning and Zoning Conm ttee, and the Board, and
woul d |i kely not have been approved w thout an acconpanyi ng
proffer. A successful rezoning application would |ikely have
taken at |least 6 nonths and as nmuch as a year for approval. Due
to the historical nature of the subject property, petitioner
m ght have faced additional requirenments, including review by the
ARB.

County Supervisor Hyland was actively involved in the
devel opment of the Gist MII| property as part of Fairfax
County’s revitalization efforts. He was keenly interested in
thi s devel opnment because of its potential inpact on the
surrounding historical sites. For exanple, during February 1998,
petitioner received an offer fromthe U S. Postal Service to
purchase lot 10 for $1.7 mllion. Petitioner was enthusiastic
about that offer and was inclined to accept it, but Hyland was
agai nst the idea, and negotiations fail ed.

The Mount Vernon Ladi es Association was interested in the
Gist MII property devel opnent for several reasons. It was

concerned about increased future parking needs for the Gi st
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MIIl, and it was planning to renovate the Gist MII| during 1999.
If it was unable to acquire the Giist MII| property, MWLA was
concerned that an unrel ated buyer m ght operate it in a manner
that would interfere with the historical nature of the Gist MII
and other nearby related historical sites. MLA was specifically
concerned about negative inpact on the Gist MII| caused by
comerci al devel opnent, and, to a sonmewhat | esser extent, by
possi bl e residential devel opnent. After FFA decided to sell its
property, MLA inquired about sonme of the FFA property, but the
negoti ati ons were unsuccessful, and FAC | ater contracted to
purchase all five FFA | ots.

Around this sane tinme, petitioner nmade assurances to MLA
that the proposed devel opnent plan woul d include consideration of
MVLA s needs for the preservation and the possi bl e expansi on of
Mount Vernon and the Giist MII. Al though MLA s first
preference woul d have been to have no devel opnent on the property
adjacent to the Gist MII, it realized that expectation was
unrealistic. Therefore, MLA believed the Gist MII| would be
better off with the devel opnent of a | esser nunber of nore
expensi ve hones, as opposed to a |l arger nunber of |ess expensive
homes. Anot her concern of MVLA was the maintenance of a
sufficient buffer between the Gist MII and any adj acent
devel opment in order to protect the historical view and

surroundings of the Gist MII.
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In a letter dated February 3, 1999, MLA expressed the
m st aken view that petitioner could develop the Gist MII
property into at |east 60 single-famly honmes and requested that
devel opment be limted to 30 single-famly hones. MLA pointed
out that a nore expansive devel opnment would further inpinge upon
the historical nature of the Gist MIIl. |In addition, in a
|l etter dated March 3, 1999, petitioner advised MVLA that he would
be willing to donate lot 30 to WLA for a buffer zone and parking
facility if his devel opnent proceeded as planned. MWWLA, however,
had hoped for a |l arger buffer between petitioner’s devel opnent
and the Grist MIIl than the anount it ultimately received.

Wbodl awn Pl antation wi shed to protect its historical view so
that a visitor’s view fromthe plantation resenbled, as closely
as possible, the 18th century view. Until 1999, the view from
the plantation was limted to the Gist MIIl, trees and water,
and a small portion of a nearby road. Wodlawn Pl antation was
concerned about any inpact on its view fromthe devel opnent of
the Gist MII| property.

Petitioner's Sales Activity - Gist MIIl Property

Begi nni ng sonetinme in md-1998, petitioner began to actively
pursue the sale of the 29.3-acre Gist MII property. Wile
attenpting to sell the property, petitioner was also attenpting
to obtain the necessary |ocal government approval for the Gi st

MIIl property developnent. 1In a letter dated COctober 26, 1998,
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petitioner requested a waiver of the Fairfax County On-site
Stormnat er Detention Requirenents. The county granted the
request on Decenber 31, 1998, so long as petitioner provided
channel protection fromstormsewer outfalls to Dogue Creek

This was acconplished by a fl oodplain easenment. The required
protection could not have been satisfied by neans of a
conservation easenent. Notw thstanding, petitioner indicated in
hi s devel opnent plans that he intended to use a conservation
easenent to satisfy those BMP requirenents.

During June 1998, petitioner began discussions for the sale
of the Gist MII| property to NVHones. Petitioner provided
NVHomes with a sketch depicting a 62-1ot and a 30-1ot proposal
for devel opnment. During July 1998, NvVHones sent petitioner a
proposed purchase agreenent for the Gist MII| property,
envi sioning the purchase of approximately 60 fully devel oped
single-famly lots. The parties’ negotiations collapsed because
NVHonmes wanted fully devel oped |ots and petitioner’s business
partner wi shed to sell the property nore quickly than it would
take to nake the desired inprovenents.

During October 1998, Centex Homes offered to purchase 41.5
acres of petitioner’s property for $2,700,000 conditional on a
PDH 2 rezoning that yielded approximately 60 single-famly
detached lots, but not fewer than 50. Al so during Cctober 1998,

Batal Builders, Inc., offered to purchase approxi mtely 32.5
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acres of petitioner’s property for $2,700,000 subject to rezoning
that would yield a mninmumof 48 lots. |In Novenber 1998, the
terns of Batal Builders, Inc.’s offer was nodified to
approximately 32 acres for $2,450,000 not subject to rezoning.
Bot h purchasers were aware that the subject property m ght be
subjected to a conservation easenent.

On February 9, 1999, petitioner entered into an agreenent
wi th Carl Bernstein, manager of Munt Vernon Devel opnment, LLC
(MVD), for the sale of the Gist MII property. The agreenent
provided for the sale of 29 lots (conprising 32 acres) for
$2, 800, 000. The sale was subject to the possibility that
petitioner would donate ot 30 to the WLA. The sale was al so
subject to a conservation easenent or donation in fee sinple of
the outlots for recreational use, but the parties recogni zed that
the donation of the outlots “shall not reasonably inpair the
val ue of the 30 lots contained within the subdivision of Gist
MII Wods.”

Despite these express plans for 30 lots, in a letter dated
t he next day, February 10, 1999, Hyl and requested petitioner
consider limting devel opnent of the Giist MII| property to 30
single-famly honmes. The letter inferred that petitioner could
have built 62 lots “by-right”. The letter contained the
statenent that limting the developnent to 30 residential units

woul d preserve the historical nature of the Gist MIIl and m ght
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provide tax benefits. The parties to this proceedi ng acknow edge
that the reference to 62 building lots “by-right” was incorrect
and woul d have required rezoning. Although Hyland signed this
letter, petitioner and his advisers had prepared it and requested
Hyland to sign it. Hyland relied on petitioner for the truth or
accuracy of the statenents in the letter. At the tinme Hyland
signed the letter, he was unaware that petitioner had plans to
devel op and sell 30 lots. Petitioner intended to use the letter
to substantiate a tax deduction he planned to take for a
conservation easenent.

Utimately, the Gist MII property was subdivided into 29
residential lots. Sonme of the 29 hones built on the Gist MII
property could be seen fromthe Wodlawmn Plantation, especially
during the wnter and spring nonths when there is |less foliage.

The Gist MII Wods subdivision plan was approved by the
Fairfax County Plan Control Section with an R-2 zoning
classification on March 23, 1999. 1In a letter dated COctober 14,
1999, MLA agreed to the plan and asked the ARB to support
petitioner’s proposed devel opnent of a 30-residence subdi vision.
MVLA al so stated its understanding that petitioner woul d donate
lot 30 to MLA for parking at the Gist MII. MWLA s letter was

based on the | anguage recommended and supplied by petitioner.
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On Cctober 14, 1999, the ARB reviewed petitioner’s
application for the Gist MII|l Wods subdivision. The ARB
under st ood that the devel opnent plan provided a sufficient buffer
bet ween the subdivision and the Gist MII and that |ot 30 would
be donated to the Gist MIIl. Although the ARB was concer ned
about the potential for tree loss, ultimately the plans were
appr oved.

The Conservati on Easenent and | ncone Tax Deduction

On Decenber 6, 1999, the sanme day FAC closed on its sale of
the Gist MII property to MWD, FAC executed a conservation
easenent deed, which was recorded on Decenber 7, 1999. The deed
contai ned a description of the historical sites adjacent to the
Gist MII property and indicated that MVLA and the Board w shed
FACto limt construction of the property to 30 single-famly
residential lots. It contained the further statenent that even
t hough FAC could have built 62 |ots based on a PDH subdi vi si on,
it voluntarily agreed to limt developing the Gist MII| property
to 30 lots to better serve the historic and scenic nature of the
Gist MII. Despite the assertion that 62 |lots could have been
built, the Gist MII| property was zoned R-2 and no plan for PDH
zoni ng had been approved or was pendi ng before Fairfax County.
Nei ther the Fairfax County Attorney’'s O fice nor MVLA reviewed
the deed, and the purported grantee of the conservation easenent

did not sign or acknow edge the deed.
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Petitioners clained a $342,781 charitable contribution
deduction® on their 1999 Federal inconme tax return. The
deduction, $1, 248,000, was based on a 40-percent’ share of the
conservation easenent to Fairfax County which had been val ued at
$3, 120, 000. The $3, 120,000 val ue was based on the Decenber 30,
1999, appraisal report prepared by Frank Petroff (Petroff) and
was referenced on petitioners’ Form 8283, Noncash Charitable
Contributions, attached to their return. The appraisal was
based, in part, on the February 10, 1999, letter signed by
Hyl and. In addition, the appraisal was based on the erroneous
assunption that the entire Gist MII| property could have been
fully devel oped, including the area consisting of the floodplain.
On the “Donee Acknow edgnent” part of Form 8283 “Fairfax County
Board of Supervisors” was shown as the intended charitabl e donee,
but the acknow edgnent signature |ine was not executed and |eft
bl ank.

OPI NI ON
Petitioners clainmed a deduction for a contribution of a

qgual i fied conservati on easenent under section 170(h)(1).

6The deducti on was reduced by $905,219 due to an adjusted
gross incone |imtation.

"W note that petitioners clainmed a deduction based upon a
40- percent share of FAC, al though docunentary evidence refl ected
that petitioner was a 60-percent nenber of FAC. Due to the
outcone in this case, the difference between the ownership
percentage and cl ai med contri bution deduction percentage need not
be reconciled or considered further.
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Respondent determ ned that petitioners were not entitled to the
contribution deduction. If we decide that there was a qualified
conservation easenent, then we nmust decide its value in order to
arrive at the anmount of the deduction to which petitioners are
entitled. Respondent contends that petitioners have failed to
show that their donation satisfies the statutory definition and
requi renents for a conservati on easenent deduction. |In that
regard, respondent contends that there were defects in the
conservati on easenent deed and petitioners’ Form 8283 (attached
to their return) and no acceptance of the deed or an easenent by
Fairfax County (the donee named by petitioners). Alternatively,
if the Court decides that there was a valid donation, respondent
contends that the Gist MII property was devel oped according to
its highest and best use, and there was, therefore, nothing
remai ning to contribute as a conservati on easenent.

Petitioners contend that they have either conplied or
substantially conplied with the reporting requirenents for a
conservation easenent deduction. They also contend that the
Gist MII property had the potential for additional devel opnent
and that such potential was foregone to preserve the historic
nature of the surrounding properties. |If we decide that there
was no contribution of a qualified conservation easenent, we nust
t hen deci de whether petitioners are subject to an accuracy-

rel ated penalty under section 6662. The grounds underlying
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respondent’s determination for the penalty are, alternatively,
that petitioners did not make a qualified contribution or, if a
contribution was made, its value was substantially | ower than the
anount reported on their return.

A. The Burden of Proof

CGenerally, the burden of proving or showing error in
respondent’s determnation is upon the taxpayer. See Rule
142(a). The burden of proof may shift to respondent in certain
situations. See sec. 7491(a). Petitioners concede that they
bear the burden of showing their entitlenent to a conservation
easenent deduction. Conversely, respondent concedes that he
bears the burden of production with respect to the section 6662
penalty. See sec. 7491(c).

B. The Conservati on Easenent

1. Backgr ound

Section 170(a)(1) allows a deduction for a charitable
contribution made during the taxable year. Generally, section
170(f)(3) does not permt a deduction for a charitable gift of
property consisting of less than the donor’s entire interest in
that property. An exception applies in the case of a “qualified
conservation contribution.” See sec. 170(f)(3)(B)(iii). A
contribution of real property may constitute a qualified
conservation contribution if: (1) The real property is a

“qualified real property interest”; (2) the donee is a “qualified
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organi zation”; and (3) the contribution is “exclusively for
conservation purposes.” Sec. 170(h)(1); see also sec. 1.170A-
14(a), Incone Tax Regs. To be a qualified conservation
contribution, all three requirements nust be net.

A “qualified real property interest” nust consist of the
donor’s entire interest in real property (other than a qualified
m neral interest) or consist of a remainder interest, or of a
restriction granted in perpetuity concerning way(s) the real
property may be used. Sec. 170(h)(2). A restriction granted in
perpetuity on the use of the property nust be based upon legally
enforceabl e restrictions (such as by recording the deed) that
W Il prevent uses of the retained interest in the property that
are inconsistent with the conservation purpose of the
contribution. See sec. 1.170A-14(g)(1), Incone Tax Regs.

A qualified organization is defined in section 170(h)(3) and
a contribution is made “exclusively for conservation purposes” if
it meets the tests of section 170(h)(4) and (5). This
requi renent has two parts. First, a contribution is for a
conservation purpose if it: (1) Preserves |land for the general
public’s outdoor recreation or education; (2) protects a
relatively natural habitat of fish, wildlife, or plants, or
simlar ecosystem (the natural habitat requirenent); (3)
preserves open space either for the scenic enjoynent of the

general public or pursuant to a Federal, State, or |oca
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governnental conservation policy and yields a significant public
benefit (the open space requirenent); or (4) preserves a
historically inportant |land area or a certified historic
structure (the historic preservation requirenment). Sec.
170(h) (4)(A); see also sec. 1.170A-14(d)(1), Incone Tax Regs.
Secondly, the “exclusively for conservation purposes requirenent”
may be net only if the conservation purpose is protected in
perpetuity. Sec. 170(h)(5)(A).

2. Di scussi on

a. Cenerally

Respondent agrees that the intended donee, Fairfax County,
is a qualified organization under section 170(h)(3). The parties
continue to dispute whether there was a qualified real property
interest and whether the contribution is exclusively for
conservation purposes. |If petitioners are unsuccessful in
showi ng either that they contributed a qualified interest or that
a qualified interest was contributed exclusively for conservation
purposes, they will not be entitled to the clainmed deduction. If
petitioners satisfy both of those two requirenents, then we shall
deci de the value of the conservation easenent.

Wth respect to the third requirenent,® petitioners contend

only that they nmet the open space and historic preservation

8Whet her the contribution is nmade exclusively for
conservati on purposes.
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requi renents. W accordingly begin our discussion of the third
requi renment by considering those two aspects.?®

b. Sati sfaction of the Third Requirenent

In G ass v. Conm ssioner, 124 T.C 258, 278-284 (2005),

whi ch al so invol ved the contribution of a conservation easenent,
this Court considered the requirenent that a contribution be nmade
exclusively for conservation purposes. The discussion in that
case, however, was directed to whether the taxpayer satisfied the
natural habitat requirenment. That discussion, accordingly, did
not focus on the requirenents we consider here. Accordingly,

we proceed to consider and anal yze the two elenents in dispute in
this case.

(1) Open Space Requirenent

Petitioners allege that they satisfy the open space
requi renent of section 170(h). Satisfaction of this requirenent
requires both the preservation of open space and the inurenent of

a significant public benefit. Sec. 170(h)(4)(A)(iii). The

°Because we ultimately hold that petitioners have not
satisfied the third requirenent, there is no need to consider the
first requirenent or the easenent’s val ue.

l'n addition, because we hold that petitioners do not
satisfy either the open space or the historic preservation
requi renent, we need not consider whether the contribution was
“exclusively” for conservation purposes, as we did in dass v.
Comm ssioner, 124 T.C. 258, 278-284 (2005).
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| egi slative history underlying this statute contains the
follow ng rel evant exanples of uses that nmay satisfy the open
space requirenent:

the preservation of * * * [land] as a public garden * *

* (1) the preservation of farm and pursuant to a State

program for flood prevention and control; (2) the

preservation of a unique natural land formation for the

enj oynent of the general public; (3) the preservation

of woodl and al ong a Federal hi ghway pursuant to a

government programto preserve the appearance of the

area so as to maintain the scenic view fromthe

hi ghway; and (4) the preservation of a stretch of

undevel oped oceanfront property |ocated between a

public highway and the ocean so as to maintain the

sceni c ocean view fromthe highway. [S. Rept. 96-1007

at 12 (1980), 1980-2 C. B. 599, 605.]
CGenerally, the exanples provided in the |legislative history
concern the preservation of the natural state of | and.
Petitioners’ argument addresses this requirenent fromtheir
viewpoint that the [imting of the Gist MII| property
devel opnent to 30 lots rather than 62 lots enables it to have “a
distinctly open quality.” Respondent counters that even if the
deed effectively limted devel opnent to 30 lots, there were no
restrictions placed on open space within the buil dabl e area.
Further, there could be no building on the renaining acreage
because it was designated floodplain. Accordingly, we agree with
respondent’ s argunent.

Petitioners do not contend, nor was it feasible, that
residential units could have been built on the floodplain portion

of the property. Therefore, a conservation easenent, if any,
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could only have been carved fromthe sonewhat |ess than 15
devel opabl e acres (outside of the 15.04 acre floodplain area).
Assum ng arguendo that the deed Iimted petitioner’s devel opnent
of the Gist MII property to 30 lots, that limtation, by
itself, does not provide additional |and that woul d have been
available if the sane devel opabl e acreage had been divided into
62 lots (such as by use of PDH zoning permtting nore housing
units per lot). Nothing in the deed limts the size of the hones
(either in square footage to protect the anount of buil dable | and
t hat each can cover, or in height to protect the view from any
near by historical area), or any other devel opnent that coul d have
taken place on or adjacent to the Gist MII property. Moreover,
nothing in the deed limts the | andowner’s ability to seek
rezoni ng to denser devel opnment classifications. Accordingly,
neither petitioner nor the buil der was prohibited from buil di ng
homes twice the size of those planned for devel opnent.

Finally, petitioner’s contention that the devel opnent did
not infringe on any viewis wthout nerit. The deed contained no
specific provisions to protect the views fromthe Gist MIIl and
t he Whodl awn Pl antation or any other |ocation. The view from
t hose properties were not any nore protected if 30 instead of 62
residential units were to be built. The natural state was not

protected by the devel opnent of 30 rather than 62 units.
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Accordingly, petitioners have not satisfied the open space
requi renent of section 170(h).

(2) Historic Preservation

We now consi der whether petitioners satisfied the third
requi rement by showi ng that their contribution cones within the
hi storic preservation requirenent of section 170(h). The
hi storic preservation requirenent may be nmet by show ng the
preservation of a “historically inportant |and area” or
“certified historic structure”. The legislative history
underlying this aspect of the statute describes a “historically
inportant |land area” as one that is inmportant in its ow right or
inrelation to “historic structures”:

The term “historically inportant |and area” is intended

to include independently significant |and areas (for

exanple, a civil war battlefield) and historic sites

and related | and areas, the physical or environnental

features of which contribute to the historic or

cultural inportance and continuing integrity of

certified historic structures such as Munt Vernon, or

historic districts, such as Waterford, Virginia, or

Harper’'s Ferry, West Virginia. * * * [S. Rept. 96-
1007, supra at 12, 1980-2 C. B. at 605; enphasis added.]

See al so sec. 1.170A-14(d)(5), Incone Tax Regs.

Petitioners argue that limting the devel opnment of the G st
M Il property pronoted the preservation of the historic Gi st
MIl. On this point, petitioners reference the open

fl oodpl ain, ' the “quiet and peaceful atnobsphere” of limted

1petitioners’ argunents with respect to giving up the right
(continued. . .)
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devel opnent, and the requests of Hyland and the MWLA to limt
devel opnent. Respondent does not dispute that the Gist MII
property was an “historically inportant |and area”. Respondent
contends that there was no “historic structure” on the Gist MII
property that petitioners could have preserved. [In addition,
respondent contends that the conservation easenent did not
preserve the Gist MII property’'s “historically inportant |and
area” or its natural state. Respondent also references the |oss
of trees on the devel opnent portion of the Gist MII| property as
denonstrating that, in fact, there was a | oss of historica
i nportance after the Gist MII| property’s devel opnent.
Conversely, petitioners strongly deny that they contributed to
any loss of historical inportance by the renoval of trees during
t he devel opnent of the Gist MII| property.

The parties’ disagreenment about tree | oss or renoval is
irrelevant. If the trees contributed to the historical
i nportance of the Gist MII property, the neasure should be
based on the potential use of the property before and after the
contribution of a conservation easenent. Even if no trees were
renmoved by petitioner, such restraint was not nandated by the
terns of conservation easenent, which failed to reference

preservation of trees or the view, but nerely referenced a

(... continued)
to devel op and/or to preserve the floodplain ring hollow as no
homes coul d have been built on that | and.
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devel opment |imt of 30 lots. Accordingly, petitioner’s action
or inaction with respect to the trees is irrelevant in
consi dering whether the purported conservati on easenent satisfies
the requirenments of section 170(h).

The attenpted easenent did not satisfy the historic
preservation requirenent of section 170(h) because it did not
preserve a historic structure or historically inportant |and
area. First, there was no historical structure on the Gist MII
property to preserve, and the easenent’s limtation on
devel opnent on land near the Gist MIIl or Wodl awmn Pl antation
does not preserve the historical structures on those properties.
That remains so despite any ancillary benefit of limted
devel opnent because petitioners did not own or control those
hi storical structures. The legislative history is explicit that
| and surrounding a historical structure, |ike Munt Vernon, mnakes
that land historically inportant, but proximty al one does not
provide a basis to support a claimof protection of a historical
structure. Petitioner has not shown how his proposed limtation
in the conservati on easenent preserved any historical structure.

We al so note that petitioners are not in a position to claim
that the Gist MII property is independently significant, |ike a
Cvil War battlefield, as there is no evidence that anything on
the property was historically unique. The Gist MII| property is

thus a historically inportant |and area only because of its
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proximty to the Gist MII and the Wodl awn Plantation. Its
physi cal feature “which [contributed] to the historic or cultural
i nportance” of the surrounding historical properties was its
natural state because that natural state provided the separation
of the nodern world fromthe 18th century that MLA and the
Wbodl awn Pl antation were attenpting to preserve.

The mere possibility or conjecture of a quieter and nore
peaceful atnosphere that m ght have been engendered by limted
devel opment did not preserve this historic characteristic. To be
sure, there was a nore peaceful environnment before any
devel opnent occurred. The requests by Hyl and, MLA, or any other
influential groups to [imt developnment sinply indicate their
desire for a developnment that would |limt the quantity or anount
of interference with the historic nature of the comunity.? The
i nfl uence exerted by these groups only serves to illustrate sonme
of the difficulties that petitioner would encounter in the
devel opnment of the Gist MII| property. MLA received a snaller
buffer than it had hoped for and no nore than woul d have been
mandat ed by petitioner’s inability to build on the defined
fl oodpl ain. Therefore, petitioners fail to qualify on the basis

that they had preserved a historically inportant |and area.

12The “requests” by Hyland and MLVA are also entitled to
| ess probative val ue because of petitioner’s role in drafting
those letters.



c. Concl usion

The Senate report on the enactnent of the |egislation
pertaining to conservati on easenents contains the follow ng
expl anat i on:

[ T]he comm ttee believes that provisions allow ng

deductions for conservation easenents should be

directed at the preservation of unique or otherw se

significant | and areas or structures * * * the

commttee bill would restrict the qualifying

contributions where there is no assurance that the

public benefit, if any, furthered by the contribution

woul d be substantial enough to justify the all owance of

a deduction. * * * [S. Rept. 96-1007, supra at 9-10,

1980-2 C. B. at 603.]
Wth respect to the Gist MII property, the record does not
support a finding that any public benefit would be furthered by
petitioners’ clained® conservation easenment. W need not decide
whet her petitioner’s choice not to pursue a rezoning for nore
i ntense devel opnent was due to: The realization that the
rezoni ng woul d not get approved, his business partner’s desire to
quickly sell the property, or a desire to benefit the community.
Here there has been no preservation of open space. Nor have
petitioners preserved anything that is historically unique about
the Gist MII| property or the surrounding historical areas.
Petitioner sinply devel oped the Gist MII property to its

maxi mumyield within the property’s zoning classification.

Bl n effect, petitioner was attenpting to self-inpose a
[imtation that was already inposed by the zoning classification
and requirenments of Fairfax County.
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Petitioners have therefore satisfied neither the open space
requi renent nor the historic preservation subdivision
requirenents of the third requirenment for qualification as a
deducti bl e conservation easenent. Accordingly, petitioners are
not entitled to a deduction for a qualified conservation easenent
under section 170(h) because the attenpted grant did not satisfy
t he conservation purposes required under section 170(h)(4)(A).
C. Penalty

Respondent determ ned that petitioners were liable for a 20-
percent accuracy-related penalty under section 6662(a) due to (1)
negligence or disregard of rules or regulations, (2) a
substantial understatenent of incone tax, or (3) a substantial
val uation overstatenment, and, to the extent that a portion of the
under paynent was attributable to a gross val uati on m sstatenent,
an increased penalty of 40 percent under section 6662(h).
Respondent has conceded, for the purposes of this case, that if
we find that petitioners have not nmade a qualified conservation
contribution under section 170(h) that the gross val uation
m sst atenent penalty does not apply, and that only the negligence
or substantial understatenent penalty applies. Because we have
found that petitioners have not nade a qualified conservation
contribution, we consider only whether petitioners are liable for

ei ther the negligence or substantial understatenent penalty.
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Section 6662(a) provides that if any portion of an
under paynment is due to negligence, then a taxpayer will be liable
for a penalty equal to 20 percent of the underpaynent that is
attributable to negligence. “Negligence” is defined as “the |ack
of due care or failure to do what a reasonable and ordinarily

prudent person woul d do” under the circunstances. Ni edringhaus

v. Comm ssioner, 99 T.C 202, 221 (1992). “Negligence” includes

a failure to make a reasonable attenpt to conply with the

provi sions of the Internal Revenue Code. 1d.; sec. 1.6662-
3(b)(1), Incone Tax Regs. Respondent concedes that he has the
burden of production with respect to the penalty. In that

regard, respondent “nust cone forward with sufficient evidence
indicating that it is appropriate to inpose” the accuracy-rel ated

penalty. Higbee v. Conm ssioner, 116 T.C 438, 446 (2001).

Conversely, petitioners’ contend that they are not |iable
for the section 6662 penalty because they satisfied all of the
reporting requirenments for a contribution deduction with the
perfunctory exception that the donee did not sign the
acknow edgnent on the Form 8283. Petitioners also contend that
there was no person in Fairfax County who was authorized to sign
the Form 8283. However, petitioners’ failure to obtain a
signature is not the sole basis for respondent’s determ ned
penalty. As a basis to support the determ ned penalty,

respondent places heavy reliance upon the invalid premse in
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Hyl and’ s February 10, 1999, letter that 62 | ots could have been
devel oped. Respondent argues that Petroff (the appraiser), in
arriving at his property valuation, relied on the false prem se
in the February 10 letter that petitioner could have built 62
lots “by-right”. Mre significantly, however, respondent argues
that Petroff’s assunption was that petitioner could have built
the additional 32 lots in the floodpl ain.

Petitioners represented to respondent, through Petroff’s
apprai sal report, that the entire Gist MII| property could be
devel oped and that the conservation easenment had been placed on
the fl oodplain, which, in fact, petitioner knew was unavail abl e
for devel opnent. The evidence shows, w thout doubt, that the
property was zoned R-2 and limted to 30 units, and approxi mately
one-half of the Gist MII| property was floodplain on which no
devel opment was permtted. Mst inportantly, petitioner knew at
the tinme of filing the return that the assunption that the
existing R 2 zoning all owed the devel opnment of 62 lots on the
Gist MII property was false. Petitioners have shown a | ack of
care and due regard in claimng a deduction based on assunptions
known to be false or erroneous.

The accuracy-rel ated penalty nay be avoi ded by show ng that
(1) there was reasonabl e cause for the underpaynent, and (2) the
t axpayer acted in good faith wwth respect to such under paynent.

Sec. 6664(c)(1l). Wiether a taxpayer acted with reasonabl e cause
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and in good faith is nade on a case-by-case basis based on the
facts and circunstances. Reliance on an appraisal of the value
of property does not necessarily denonstrate reasonabl e cause and
good faith, depending on the assunptions nmade in the appraisal.
Sec. 1.6664-4(b)(1), Incone Tax Regs. For exanple, the appraisal
may not be based on an assunption that the taxpayer knows, or has
reason to know, is unlikely to be true. Sec. 1.6664-4(c)(1)(ii),
(2), Inconme Tax Regs.

Respondent argues that petitioner knew the statenent in the
letter was incorrect when supplying the letter to the appraiser.
Respondent therefore argues that petitioner did not in good faith
rely on Petroff’s appraisal of the Gist MII property.
Petitioners’ counter respondent’s argunment by contending that the
conservati on easenent deed contains no references to a donation
of floodplain property, but instead a limtation to build on 30
lots or less, and that petitioners have not attenpted to take a
donati on based on an assertion that homes coul d have been built
in the floodplain.

We agree that the issue of whether petitioner could have
built 62 lots “by-right” is of |ess concern if the val uation was
conducted on the theory that the property coul d have been
rezoned. However, despite petitioners’ contentions, by
submtting Petroff’s appraisal, petitioners indicated to

respondent that they could have built on the fl oodpl ain.



- 35 -
Irrespective of their position at trial, we nust consider the
reasonabl eness of petitioners’ position based upon their position
at the tinme the return was filed. Petroff’s appraisal report
does contain the prem se that the floodplain could have been
devel oped in the absence of the easenent, and it was this report
that petitioners relied upon and presented to respondent to
support their contribution.

Al t hough the report does not contain the express statenent
that the entire 29 plus acres could have been devel oped in the
absence of the easenent or that the conservation easenent was
pl aced on the floodplain, it can be readily inferred from
Petroff’s report that he assuned these to be facts. Petroff’s
report contains the statenent that the “by-right” subdivision
plan allowed 62 lots to be built on the total 29.2722 acres, a
devel opment that we can infer Petroff believed was permtted
under the R-2 classification. The report also contains the
statenent that the conservation easenent was “donated on a
15. 0418 acre portion of the 29.2722 acre” Gist MII| property,
which is the sane acreage as the existing floodplain. The report
further notes that this constitutes 51.4 percent of the G st
MIIl property, representing 32 lots. It also refers to the
entire 29.2722 acres of the Gist MII| property before the
easenent, the 15.0418 acres of the conservation easenent, and

then the “Area of Remai nder after Conservati on Easenent” of
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14. 2304 acres, insinuating that only 14.2304 acres of buil dable
| and are avail abl e because of the placenent of the conservation
easenent. However, petitioner acknow edges that the conservation
easenent did not restrict any nore buildable land in total than
what was avail able before the purported easenent. Finally, the
report assunes the sanme 2.11-unit-per-acre yield for both 62 and
30 lots before and after the donation of the conservation
easenent .

Petitioners argue that the deed attached to both Petroff’s
report and the Form 8283 does not nake any reference to 62 lots
that coul d be devel oped “by-right”. While that is correct,
nei ther does the deed state where the easenent is | ocated.
Accordingly, Petroff would have assuned that 62 |ots could have
been built on the entire 29.2722 acres absent the easenent, and
that the floodplain (on which there could be no devel opnent) was
where the conservation easenent was pl aced.

The only part of Petroff’s report that could possibly
support petitioners’ position that the valuation of the 62 lots
was based on rezoning was Petroff’s reference to the valuation’s
bei ng based on the 62-1ot sketch in the addendumto his
appraisal. This is the sane 62-1ot rezoning sketch of the
bui | dabl e area upon which petitioners’ trial experts based their
opi nions of the value of the Gist MII| property. However, a 30-

| ot sketch was not provided in Petroff’s appraisal, and there is
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no indication in his report that the 62-1ot sketch was based on a
rezoning of the buildable area. Thus, the sketch in the
addendum by itself, was not sufficient to provide the correct
circunstances to Petroff. Mre inportantly, the report and
addendum di d not informrespondent of these matters or intention.

Petroff’s appraisal is filled with a sufficient nunber of
i nstances showing that he relied on the incorrect or false
assunption that the entire 29 plus acres could be devel oped in
t he absence of the easenment and that the conservation easenent
had been pl aced on the unbuil dable 15 plus acres of fl oodpl ain.
Petitioner, who was famliar with and heavily involved in the
devel opnent of the Gist MII| property, knew that the fl oodplain
coul d not be devel oped and that any conservati on easenent woul d
have to be placed on the buildable |land. A casual review of
Petroff’s report would have alerted petitioner to the fact that
the val uati on was based on erroneous assunptions. Petitioners
cannot therefore rely on this report as reasonabl e cause for
taking the position they did on their inconme tax return. See
sec. 1.6664-4(c)(2), Incone Tax Regs. |In addition, petitioners
cannot rely on the expert reports prepared in anticipation of

trial to show reasonabl e cause because these reports are not
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evi dence of petitioners’ position at the tine of the filing of
their return. Accordingly, the section 6662 negligence penalty

i S sustai ned.

Deci sion will be entered

under Rul e 155.




